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I hope everyone had a great summer. While
we sll don’t have much relief from the heat
yet, the Fall season is now upon us. A lot has
transpired over the past several months.
From HUD’s recent statement, you should
know the recent awarding of PBCA contracts
is currently on hold. To say this has been a
long process is an understatement and I
thought it would be helpful to provide a summary of the process and where things currently are.
On July 1, 2011, The U.S. Department of
Housing and Urban Development (HUD) announced the PBCAs who would perform contract administraon dues for the
Secon 8 program. This was followed by several protests regarding the manner in which the awards were decided. Shortly therea1er, HUD withdrew 42
of the 53 PBCA awarded contracts with the intent to re-compete them again
under a new Noce of Funding Availability (NOFA). The 11 awards which did
move forward were for uncontested contracts in 9 states and 2 territories: Iowa, Maine, Minnesota, Montana, New Hampshire, North Dakota, Puerto Rico,
South Dakota, Vermont, Wyoming and U.S. Virgin Islands. NTHDC was awarded
the U.S. Virgin Islands PBCA contract and has been the PBCA for the territory
since 10/1/2011. On March 10, 2012, HUD released a new NOFA to recompete awards of the 42 contracts which were withdrawn from the previous
procurement. This introduced signiﬁcant changes to the selecon process and
expectaons under the PBCA contract. Some of those changes include “risk
based” management reviews, preference for in-state applicants, a cap on the
administrave fee and changes to the scoring of the applicaon.
Connued on page 2
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From the Desk of Don Shea, Director and Contract Administrator
Following the release of that NOFA, several groups ﬁled protests with the Government Accountability Oﬃce
(GAO). The protests were based on the use of the NOFA and the signiﬁcant restricons it applied to open
compeon.
In August 2012, a GAO decision sided with the groups protesng and stated that the NOFA used by HUD to
obtain bids for the 42 states was improper. GAO recommended the NOFA be removed and replaced with a
contract procurement. HUD was provided up to 60 days to respond to the GAO recommendaon. Their response exceeded the allowed me and in December 2012 HUD informed GAO that it would move forward
with the NOFA. This was followed by several PBCAs ﬁling lawsuits against HUD stang the Noce of Funding
Availability (NOFA) was not appropriate for awarding of the PBCA contracts.
In February 2013, addional arguments were heard in the U.S. Court of Federal Claims in Washington, DC.
These centered on HUD’s use of a NOFA to select PBCA and the restricon on compeon. Out-of-state applicants in states where qualiﬁed in-state applicants submiDed bids were fundamentally eliminated from
compeng due to the in-state preference. In April 2013, the U.S. Court of Federal Claims ruled in favor of
HUD allowing them the authority to use the NOFA process. This was followed by a joint appeal from contract administrators and the case was escalated to the Court of Appeals in May 2013.
In August 2013, HUD moved forward with the NOFA process and announced PBCA awards for the 42 states
that were part of the compeon. Following this announcement, an injuncon was granted by the court.
This decision prevents HUD from awarding the new contracts in the 42 states unl this case is decided by
the Appeals court. HUD released the following statement in response…”On August 27, 2013, the United
States Court of Appeals granted the Plainﬀ-Appellants’ moon for a stay pending appeal. Thus, HUD may
not execute the new ACCs unl the case is resolved. Further, no transion acvies should occur unl further noce. Any addional informaon will be provided as soon as it is available.”
With the injuncon, there will be no transion taking place unl the case is decided by the court. NTHDC will
connue to fulﬁll its dues as PBCA in the state of Florida and the current PBCA contract with HUD is in
eﬀect unl December 31, 2013. We ancipate another contract extension at some point while the court decides the maDer. For the U.S. Virgin Islands, the PBCA contract also runs through the end of 2013. HUD has
indicated a two year extension will follow for the U.S. Virgin Islands PBCA contract.
It is diﬃcult to summarize a process that has been going on for an agonizing number of years now, but we
wanted you to know the status of the situaon that is beyond our control.
Regards,
Don Shea
Director and Contract Administrator, NTHDC

Fall 2013

Page 3

HUD Issues Changes to the Occupancy Handbook 4350.3
On August 7, 2013, HUD published Change 4 to the HUD Handbook 4350.3 REV-1
which was eﬀecve on that day. Change 4 includes guidance that was previously
issued through various HUD Noces regarding issues such as: The Violence Against
Women Act, Enterprise Income Veriﬁcaon (EIV), Final Rule regarding Individuals
Subject to State Lifeme Sex Oﬀender registraon, the Supplemental Informaon
to Applicaon for Federally Assisted Housing, and the Rent and Income Determinaon Requirements in Public Assisted Housing Programs.
The informaon published in Change 4 does not constute new informaon and
should not create any new compliance issues.
The Handbook update is inclusive the previously issued HUD guidance noted below:
◊
◊
◊
◊

The Violence Against Women Reauthorizaon Act Housing No ce 2013-23
Enterprise Income Veriﬁcaon Housing Noce 2013-06
State Lifeme Sex Oﬀender in Federally Assisted Housing - Housing Noce 2012-11
Supplemental Informaon to the Applicaon—HUD Form 92006

You can ﬁnd Handbook 4350.3 REV-1 CHG 4 here.

What’s New on HUDClips
Posted Date
9/17/2013

HUD Form 9250

Funds Authoriza on Form

8/26/2013

Housing No ce 2013-25

Updated Guidelines for Con nua on of Interest Reduc on
Payments a%er Reﬁnancing: “Decoupling” as allowed by
the Na onal Housing Act, under Sec on 235(e)(2)

8/21/2013

4350.3 REV-1 CHG4

Occupancy Requirements of Subsidized Mul family Housing Programs (Change 4)

8/15/2013

Housing No ce 2013-23

Change in Annual Financial Statements (AFS) Submission
Requirements for Some Mul family Housing Projects

8/6/2013

FR-5720-N-01

The Violence Against Women Reauthoriza on Act; Overview of Applicability to HUD Programs

7/29/2013

Housing No ce 2013-21

Implementa on and approval of owner adopted preferences for individuals or families experiencing homelessness
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HUD Notice 2013-23: Change in Annual Financial Statement (AFS)
Submission Requirements for Some Multifamily Housing Projects
This Noce revises the ﬁnancial reporng requirements for small mulfamily housing projects. Speciﬁcally, it
relieves the Owners of small mulfamily projects of the burden and cost of submiNng audited ﬁnancial
statements. “Small mulfamily housing project” means a project for which the Owner is under an obligaon
to submit an audited ﬁnancial statement but receives less than $500,000 in combined federal ﬁnancial assistance. Such Owners will be permiDed to submit an Owner Cerﬁed ﬁnancial statement provided they receive less than $500,000 in combined federal ﬁnancial assistance. Combined federal ﬁnancial assistance
means assistance that non-Federal enes receive or administer in the form of grants, loans, loan guarantees, property (including donated surplus property), cooperave agreements, interest subsidies, insurance,
food commodies, direct appropriaons, and other assistance.
HUD parcipates in the Rental Policy Working Group (RPWG) along with the White House Domesc Policy
Council, the Naonal Economic Council, the Oﬃce of Management and Budget (OMB), the United States Department of Agriculture (USDA) and the U.S. Department of Treasury. The inial focus of the RPWG was to
align ﬁnancial reporng requirements of HUD’s and USDA’s mulfamily housing programs. The RPWG examined the ﬁnancial reporng requirements for HUD and USDA and found them to be vastly diﬀerent. The
RPWG determined that both agencies should have the same audit standards and that the requirements
should be based on the dollar amount of risk exposure rather than the number of units in a mulfamily development. As a result, HUD and USDA jointly decided that the audit threshold should inially be set at a level of $500,000 in combined federal ﬁnancial assistance.
Owners of aﬀected projects will connue to submit ﬁnancial statements to HUD electronically via the Real
Estate Assessment Center’s (REAC’s) Financial Assessment Subsystem - Mulfamily (FASS-MF). The ﬁnancial
statement must be presented in accordance with Generally Accepted Accounng Principles (GAAP) including
a full set of notes to ﬁnancial statements. However, owner-cerﬁed submissions will not contain an auditor’s
opinion or an auditor’s report on compliance and internal controls.
The FASS system will connue to track overdue ﬁnancial statements and make the appropriate referrals to
the Departmental Enforcement Center (DEC) for Owners who fail to submit on me. During the submission
process, the system will prompt Owners to cerfy that they receive less than $500,000 in combined federal
ﬁnancial assistance and the system will perform a crosscheck of HUD’s databases to verify the owner’s cerﬁcaon. Each submission will be reviewed by REAC for compliance and will be subject to all of the FASS-MF
system’s internal compliance checks.
Complete details of the noce and the new AFS requirements for properes aﬀected by this noce can be
found here: HUD Noce 2103-23

Fall 2013

Page 5

HUD Announces Delay in Implementation of 202(D)
Lanier Hylton, Director of Program Systems Management at HUD HQ, recently announced a delay in the implementaon of TRACS 202D. Hylton oﬀered this message:
“TRACS 202(d) implementaon will be delayed due to pending paperwork approval for new and updated HUD Forms. HUD is working with industry partners to publish a new implementaon date for
TRACS 202(d) that will not be disrupve and/or costly to our partners.”
It isn’t known when the implementaon date for TRACS 202(d) will be announced, however it seems as
though the delay is, at least in part, due to the Oﬃce of Management and Budget’s (OMB) meline for approving the forms related to 202(d) such as the HUD-50059. Currently, OMB does not have a meline for approving the necessary forms.
NTHDC will post an announcement once we have word from HUD regarding the implementaon date.

HUD Announces First Ever Same-Sex Housing Discrimination Study
The U.S. Department of Housing and Urban Development (HUD) released the naon’s ﬁrst-ever naonal
study examining housing discriminaon against same-sex couples in the private rental market. The study, An
Esmate of Housing Discriminaon Against Same-Sex Couples, measures the treatment same-sex couples receive from rental agents when inquiring about apartments adversed online, as compared to how otherwise
similar heterosexual couples are treated.
According to HUD’s study, same-sex couples experience unequal treatment more o1en than heterosexual
couples when responding to internet ads for rental units, and ﬁndings show that gay male couples experience more discriminaon than lesbian couples.
“President Obama and this administraon have been unmatched in our eﬀorts to ensure equal and
fair treatment of lesbian, gay, bisexual and transgender (LGBT) persons and communies,” said HUD Secretary Shaun Donovan. “Following the president’s lead, HUD has taken historic steps in the area of fair housing
to ensure that we fulﬁll our naon’s commitment to equality. As this study shows, we need to connue our
eﬀorts to ensure that everyone is treated the same when it comes to ﬁnding a home to call their own, regardless of their sexual orientaon.”
“A person’s sexual orientaon or gender identy should not be a reason to receive unfavorable treatment when searching for housing,” said Bryan Greene, HUD Acng Assistant Secretary for Fair Housing and
Equal Opportunity. “HUD is commi7ed to making sure that LGBT individuals have equal access to housing opportunies.”
Connued on the next page
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HUD Announces First Ever Same-Sex Housing Discrimination Study
HUD’s study is based on nearly 7,000 email tests conducted in 50 metropolitan markets across the country
between June and October of 2011. For each paired test, two emails were sent to the housing provider regarding the unit adversed online. The only diﬀerence between the emails was whether the couple was
same-sex or heterosexual. Unfavorable treatment was measured by whether the tester was told the unit
was available, asked to contact the landlord, invited to the see the apartment, or received any response at
all.
Key ﬁndings of the study showed that:
♦ Same-sex couples experience discriminaon in the online rental housing market, relave to heterosexual
couples.
♦ Adverse treatment is found primarily in the form of same-sex couples receiving fewer responses to the
email inquiry than heterosexual couples.
♦ States with legislave protecons show slightly more adverse treatment for gays and lesbians than in
states without protecons.
♦ Adverse treatment of same-sex couples is present in every metropolitan area where tests were conducted, but no clear-cut paDern exists in the magnitude of adverse treatment by metropolitan size.
The Fair Housing Act makes it illegal to discriminate in rental, sales and lending on the basis of race, color,
naonal origin, religion, sex, disability and familial status, however it does not include sexual orientaon or
gender identy as protected classes. Nonetheless, 20 states and the District of Columbia, and more than
150 cies, towns and counes across the naon have laws that speciﬁcally prohibit discriminaon against
LGBT individuals.
Recently, HUD issued new guidance that treats discriminaon based on gender nonconformity or sex stereotyping as sex discriminaon under the Fair Housing Act, and instructs HUD staﬀ to inform individuals ﬁling
complaints about state and local agencies that have LGBT-inclusive nondiscriminaon laws. In addion, on
February 3, 2012, HUD published a ﬁnal rule, “Equal Access to Housing in HUD Programs Regardless of Sexual Orientaon or Gender Identy”, which requires HUD-funded and HUD-insured housing providers and FHA
-approved lenders to provide equal access without regard to sexual orientaon, gender identy, and marital
status.
This study, which was done in collaboraon with the University of Albany, State University of New York,
serves as the inial step toward future research on same-sex housing discriminaon. Recommendaons for
upcoming studies include in-person tesng, examinaon of legislave protecons at the local jurisdiconal
level (rather than only at the state level), and tests for discriminaon against transgender people to further
examine diﬀerence in treatment between same-sex and heterosexual couples in states without legislave
protecons.
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HUD Notice 2013–21: Implementation and Approval of Owneradopted Admissions Preferences for Individuals or Families
Experiencing Homelessness
This Noce provides guidance to HUD ﬁeld oﬃces, contract administrators, and property owners on the
circumstances under which owners of assisted properes may adopt admissions preferences. It also clariﬁes 24 CFR §5.655(c)(1) - (c)(5) to allow for owners to adopt, with HUD approval, admissions preferences
not speciﬁed there, in parcular, preferences to house homeless families.
The Oﬃce of Mulfamily Housing Programs (Mulfamily Housing) had strictly interpreted 24 CFR §5.655
(c)(1) - (c)(5) Secon 8 project-based assistance programs: Owner preferences in selecon for a project or
unit, to mean that owners were limited in adopng preferences in the selecon of residents to those preferences speciﬁcally cited in the regulaon. That interpretaon did not allow for an owner to adopt a preference for homeless families, as owners could not adopt preferences outside of 5.655(c)(1) – (c)(5).
The Homeless Emergency Assistance and Rapid Transion to Housing Act of 2009 (HEARTH Act) revised
the deﬁnion of homeless for HUD’s homeless assistance programs, and on December 5, 2011, HUD published its ﬁnal rule implemenng this deﬁnion. HUD will use this deﬁnion to track the number of homeless persons served in its programs starng in September 2013, a1er changes to the HUD form 50059 have
been completed.
The deﬁnion of homeless under the HEARTH Act, however, does not prohibit an owner from establishing
an alternave deﬁnion of homeless for the purpose of a waing list preference based on local need.
Owners may elect to adopt a more narrow deﬁnion speciﬁc to the homeless needs in their community or
a broader version that would serve more of the populaon. Because of the speciﬁcity of this deﬁnion,
owners must go to the HUD ﬁeld oﬃce for approval. Owners are reminded that any preference must comply with civil rights requirements.
Mulfamily Housing owners can signiﬁcantly increase program access for individuals and families experiencing homelessness by establishing an owner-adopted preference in admissions policies.
Owners must consider the following when adopng an admissions preference:
♦ Eligibility and Requirements. Preferences aﬀect only the order in which applicants are selected from
the waing list.
♦ Tenant Selec on Plan and Aﬃrma ve Fair Housing Marke ng Plan. All owner adopted preferences
must be included in the Tenant Selecon Plan (TSP) and, if required, the Aﬃrmave Fair Housing Markeng Plan for the associated property including any referral policy in the preference, if applicable.
♦ Using a Homelessness Deﬁni on. Owners may create a preference for homeless families using the
HUD deﬁnion of homelessness or a deﬁnion that beDer suits the property in queson.
Connued on page 8
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Owner-adopted Admissions Preferences for Individuals or Families
Experiencing Homelessness…..continued
♦ Limi ng preferences to people referred by a partnering organiza on. Owners may create a preference
or limited preference speciﬁcally for individuals or families who are referred by a partnering homeless
service organizaon or consorum of organizaons.
♦ Use of Alterna ng Selec on. Even if not partnering with a referral agency, owners may ﬁll vacancies in
the property by alternang their selecons of non-homeless applicants on the waing list with applicants who meet the criteria for the preference.
♦ Iden fying preference-qualiﬁed applicants currently on the project’s wai ng list. When adopng a
new preference, owners must nofy all applicants on the current waing list to determine if any are
eligible under the preference (24 CFR §5.655(c)).
♦ Verifying preference eligibility. If an owner adopts a preference or limited preference for individuals or
families experiencing homelessness, the owner may require the individual or family to provide documentaon to prove that they qualify for the preference.
♦ Property Designa ons. If the owner has a property designaon of elderly or disabled on all or some of
HUD assisted units, this designaon remains in eﬀect despite the adopon of the new preference.
♦ Ensuring Fair Housing compliance. When adopng a preference or limited preference for people experiencing homelessness, an owner must ensure that the preference would not have the purpose or
eﬀect of excluding other eligible families from the program on the basis of race, color, naonal origin,
religion, sex, disability, or familial status, or would create or perpetuate segregaon.
Owners must receive HUD approval in order to adopt an admissions preference not speciﬁed under 24 CFR
§5.655(c)(1) - (c)(5) by submiNng a wriDen request to their local HUD Field Oﬃce specifying the type of
preference with a full descripon of the preference and how it will be implemented.
Owners must sll adhere to HUD screening guidance when it comes to screening for drug, criminal and
those who are subject to state lifeme sex oﬀender registraon when it comes to applying this allowed
preference.
A last note to remember, an owner cannot establish separate admissions/terminaon policies for a certain
populaon, such as the homeless populaon, which are diﬀerent from the admissions/terminaon policies
than for all other applicants.
Complete details on establishing and implemenng this homeless preference can be found by reviewing
the noce in its enrety by clicking here: HUD Noce 2013-21
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HUD Publishes FY2014 OCAF Factors
The FY 2014 Operang Cost Adjustment Factors (OCAF) were published in the September 16, 2013 Federal
Register. These factors are used for establishing or adjusng Secon 8 rents (under MAHRA) for projects
assisted with Secon 8 Housing Assistance Payments.
The noce in its enrety including the new factors eﬀecve February 11, 2014, can be found here: FY2014
OCAF Factors.

Violence Against Women Act of 2013:
More Protection for Victims
A recent noce issued related to the Violence Against Women Reauthorizaon Act of 2013 (VAWA) expands
the number of HUD programs subject to the statute's protecons beyond HUD's public housing and secon 8
tenant-based and project-based programs and seeks comment from HUD program parcipants and other interested members of the public by October 7, 2013.
VAWA 2013 provides that criminal acvity directly relang to domesc violence, dang violence, sexual assault, or stalking that is engaged in by a member of a tenant's household or any guest or other person under
the tenant's control shall not be cause for terminaon of assistance, tenancy, or occupancy rights if the tenant or an aﬃliated individual of the tenant is the vicm or threatened vicm of the domesc violence, dang
violence, sexual assault, or stalking.

Like NTHDC on Facebook and Follow us on Twitter

